REVISED REPORT

l. Introduction

Access to affordable civil legal services is increasingly out of reach across the
United States. More than 80% of people below the poverty line and many middle-income
Americans receive inadequate assistance when facing critical civil legal issues, such as
child custody and support, debt collection, eviction, and foreclosure.’ Approximately 76%
of civil matters in one major study of ten major urban areas had at least one self-
represented party.? Moreover, in rural areas, there are often few, if any, lawyers to
address the public’s legal needs.? As a result of these and related problems, the United
States ties for 99th out of 126 countries in terms of the accessibility and affordability of
civil legal services.*

Even where legal aid support is available, lawyers often carry extraordinary
caseloads in an effort to help as many individuals in need as possible. Moreover, legal
services organizations often lack appropriate assistance from trained professionals, such
as paralegals, social workers, and investigators. As a result, in 2017, Legal Services
Corporation providers were only able to provide some form of legal assistance to 59% of
the eligible problems for which low-income Americans sought help.®

For decades, the legal profession and the organized bar have tried to address
these problems by calling for increased funding for civil legal aid, more pro bono work,
and the recognition of a right to a lawyer for low-income individuals at government
expense in certain matters involving essential civil legal needs (referred to, in the past, as
civil Gideon). These efforts must continue and increase, as the crisis is only becoming
more severe,® and the ABA’s longstanding polices on the right to counsel should remain
unchanged.” But even the most avid proponents of the right to counsel acknowledge that
it is a long-term movement that will take decades to accomplish in its entirety. Thus, we
need to find ways to supplement and expand existing efforts to address the public’s unmet
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civil legal needs.®

In recent years, U.S. jurisdictions have tested and implemented a number of
innovative ideas to address the pervasive problems that exist. Examples include the use
of online dispute resolution,® the development of new tools and forms of assistance for
pro se litigants,’® the expansion of virtual court services,'” the implementation of
streamlined litigation processes,'? and the use of technology to facilitate pro bono work. '3

In addition, U.S. jurisdictions, through their supreme courts and bars, are
considering regulatory innovations. For example, regulators and bar associations in
several states, including Arizona, California, Connecticut, the District of Columbia, New
Mexico, Oregon, Utah, and Washington, are considering or have adopted substantial
regulatory innovations.™ In most cases, these jurisdictions are not considering
deregulation, but rather re-regulation. That is, they are working to find ways to revise,
rather than eliminate, regulatory structures so that any new services are appropriately
regulated in the interests of the public and clients.

The regulatory innovations that are emerging around the United States are
designed to spur new models for competent and cost-effective legal services delivery, but
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it is not yet clear which, if any, specific regulatory changes will best accomplish these
goals consistent with public protection. More data is needed. For this reason, the
Resolution does not recommend amendments to existing ABA models rules, such as the
Model Rules of Professional Conduct or other policies. The ABA should nevertheless play
a leadership role by encouraging states to consider jurisdictionally tailored regulatory
innovations that are consistent with public and client protection, collect and analyze
relevant data both before and after the implementation of any innovations, and use the
data to shape future reform efforts. Such state-based reviews should engage broad and
diverse stakeholders, including client communities.

Il. Data Should be Collected and Analyzed

The third Resolved clause calls for the collection and assessment of data regarding
regulatory innovations, both before and after the adoption of any innovations, to ensure
that changes are data driven and in the interests of clients and the public. The collection
of such data is critical if the legal profession is going to make reasoned and informed
judgments about how to regulate the delivery of legal services in the future and how to
address the public’s growing unmet legal needs. We need to experiment with different
approaches, analyze which methods are most effective, and determine which kinds of
regulatory innovations best provide the widest access to legal services, best provide
continuing and necessary protections for those in need of legal services, and best serve
the interest of clients and the public.

One example of such an effort is the recently launched Unlocking Legal Regulation
project of the Institute for the Advancement of the American Legal System.'> Among other
initiatives, the project will “assess and support pilot projects for risk-based regulation in
Utah and other states, including identifying metrics and conducting empirical research to
evaluate outcomes.”"®

1I. Conclusion

Justice Louis Brandeis once wrote that “[i]t is one of the happy incidents of the
federal system that a single courageous State may, if its citizens choose, serve as a
laboratory; and try novel social and economic experiments without risk to the rest of the
country.”’” The Resolution calls for precisely this kind of courageous experimentation.

Respectfully submitted,

Don Bivens
Chair, Center for Innovation
February 2020
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